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PETITION of Alexander Blackwood, Merchant 
in Edinburgh. 
ON CarH CAR T and 7% Blackwood of London, Mer- 
] chants, both became Bankrupt about the 1745, and ob- 
'F rained a Statute of Bankruptcy ; but it having been at 
length diſcovered, that Mr. Cathcart had, before the 
Bankruptcy, ſucceeded his Father in the Lands of Glenduſk, 
and the Property of a Houſe in Edinburgh, which he had not 
ſurrendered to the Commiſſioners or Aſſignees of his Bank- 
ruptcy, Alexander Blachꝛpood, Merchant 1 in Edinburgh, the Pe- 
titioner, pretending to be Creditor to the ſaid John Cathcart, 
in certain Sums, by Bonds and other Grounds of Debt, brought 
a Proceſs of Adjudication againſt the ſaid Fohn Cathcart, be- 
fore your Lordſhips, of the Lands of Glenduſt, and the foreſaid 
Houſe in Edinburgh, and, of this Date, he obtained a Decreet June 26, 
of Adjudication as to the Houſe in Eainburgh ; but as to the 1760. 
Lands of Glenduſk, Proceſs was ſiſted, in regard it was diſ- 
puted, in the Proceſs of Adjudication, whether the Lands -of 
i Glenduſk fell under the W or not. 


That 


1738. 


June 19, 
1761. 


1 
That the faid John Blackwood and John Cathcart, had, of 
Ang. 21, this Date, granted a Bond after the liſh me f to Mr, 


Hamilton Boutrigbill and others, for 2yment pf 6500 / 
Sterling, defeaſable upon Payment of 3292 J. 35: 6 d. and 
Intereſt, &c. 

This Bond had been put into the Hands of Mr. James Bu- 
chanan Merchant in London, i in order to recover * 5 2 
as ſoan as Mr. Hamilton was informed of the foreſaj 
of Adjudication having been obtained at Mr. Bla Soak In- 
ſtance, he wrote to London for the Bond; but Mr. Buchanan 
being dead, it was ſome time before the fame was found by 
his Executors, but as ſoon as it came to Mr. Hamilton's Hand, 

a ſpecial Charge was raiſed at his, and the Inſtance af che other 
Seon in the Bond, which is dated 4th December 1760, 
and was executed againſt Mr. Carhcart upon the 5th of De 
cember, at the Market-croſs of Edinburgh, Pier and Shore of 
Leith, as forth of the Kingdom, to enter, Heir to his Predeceſ- 
ſor, within ſixty Days, Oc. and after Expiry of the fixty 
Days, a Summons of Adjudication was raiſed at the Inſtance 
of Mr. Hamilion, and the other Creditors in the Bond, which 


as executed againſt Mr. Cathcart as forth of the Kingdom, c 
upon ſixty and fifteen Days, for firſt and ſecond Diets; andass MF L 
the firſt Diet of Compearance could not be ſooner than the ol 


Tath of June, ſo the ſecond Diet, of conſequence, could not 
be ſooner than the 27th or 28th, and accordingly, the Days 
of Compearance mentioned in the Summons, are the Lath 
and 28th Days of June. | 

As the Year, from the Date of Mr. 6 Decreet 
of Adjudication, would be expired before the Day of Cour 
pearance for the ſecond Diet would be elapſed, fo a Petition 
was preferred to your Lordſhips for Mr. Hamilton, after the 
Elapſe of the firſt Diet of Compearance, praying, that you 
would grant Warrant for calling and ;inrolling, and decerning 
in the faid Adjudication, Oc. and your Lordſhips, of this Date, 


pronounced the following Interlocutor : * The Lords ** 
| | ET, ; | 15 ear 
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e heard this Petition, they grant Warrant to, and authorize, 
the Clerks to call, and the Keeper of the Rolls to inrol, 


« the above Adjudication in the next Week's Regulations- 
« roll for the Outer-houſe, notwithſtanding the ſecond Diet 
« of Compearance is not come, and atithortzs the then Or- 
« dinary to pronounce Decreet of Adjudication therein.” 

In conſequence of this the Cauſe 'was inrolled, and called 
before the Lord Auchinleck, Ordinary ; ; and his Lordlhip, vpon 


adviſing a Minute of Debate, of this Date, pronounced the June 245 


following Interlocutor: + The. Lord Ordinary having con- 
« ſidered what is above ſer forth, with the Interlocutor of 
« the Lords of the 19th current, adjudges, decerns, and de- 
« clares, at the Inſtance of the Purſuer Robert Hamilton, fo 
* far as concerns the Subjects libelled, lying in the Town of 
% Edinburgh, formerly adjudged by Alexander Blackwood, re- 
« ſerving all Objections contra exccutionem, and continues the 
« Cauſe as to the Lands of Glenduſt, till the Queſtion as to 
« theſe depending before the Lord Ordinary, to Mr. Black- 
« -ood's Adjudication, is determined. > 

Mr. Blackwood has preferred a Petition to your Lordſhips, 
complaining of theſe Interlocutors, and inſiſting, that your 
Lordthips could not authorize the pronouncing of a Decreet 
of Adjudication, until the Days of the ſecond Diet were like- 
wiſe elapſed. This Petition is ordained to be ſeen and an- 
ſwered ; and, in obedience thereto, this is humbly | offered 
upon the P Part of Mr. Hamilton, the Reſpondent. 

And, in the fr/t place, it may here be obferved, that, by 
the Statute 1661, all Appriſings (and now Adjudications, as 
baving come in the place of Appriſings) before the firſt ef- 
fectual Appriſing, or within Year and Day of the Date of the 
Decreet of the firſt effectual Appriſing, ſhall come in pars 
paſſu, as if they had been all contained in one Appriſing. 
This Statute is founded upon the moſt folid Principtes'of 
Juſtice and Equity, that it might not be in the Power of any 


one TOE: to carry off, at once, the whole Funds 'of the 
8 Debitor, 


Debitor, to the Excluſion of all the other Creditors,' but that 
an Equality may be preſerved, and that all the onerous Cre. 
ditors of the Debitor may have it in their Power to draw their 
Payment proportionally out of the Effects of the Debitor; 
and therefore as the Law, as well as common Juſtice and E- 
quity, greatly favours this Rule of Preference, and as the Re- 
ſpondent has, in Equity, an equal Right and Title with the 
Petitioner, to draw Payment of his Debt out of the Funds of 
their common Debitor, ſo the Reſpondent is perſuaded, that 

our Lordſhips would interpone your Authority, in order to 
effectuate this pari paſſu Preference, clearly founded in the 
Principles of Juſtice and Equity, unleſs ſome relevant Ground 


in Law lies againſt it. 


The ſingle Queſtion before your Lordſhips is, whether, 


where a firſt Decreet of Adjudication is pronounced, it js in 
the Power of your Lordſhips to diſpenſe with a ſecond Diet, 
in a ſecond Summons of Adjudication, and to authorize pro- 
nouncing the Decreet after the firſt Diet is elapſed, in order 
to bring the ſecond Adjudger within Year and Day of the 


firſt? | | 
And upon this Head it may be obſerved to your Lordſhips, 


that before the Statute 1672, firſt and ſecond Summonſes 


were neceſſary, and that after the firſt was executed, and the 
Diet of Compearance elapſed, an Act of Continuation was 
granted, and thereupon ſecond Summanſes were raiſed and 
executed, before the Purſuer could proceed in his Cauſe, - But 
as theſe Acts of Continuation, and the raiſing of ſecond Sum- 
monſes, were found to be both expenſive, and ro occaſion un- 
neceſſary Delays, theſe Inconveniencies were ſo far remedied by 
the Statute 1672, which provides, that the Summons was 
thereaſter to contain two ſeveral Warrants for citing the De— 
fenders at two different Times, and to two diſtinct Diets of 
Compearance ; the ſecond Ciration to be uſed after the elapſ⸗ 
ing of the firſt Diet. And thereafter, for the greater Eaſe of 


the Lieges, a further Remedy was provided by the 1788 
1093 
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1693, whereby it was declared lawful to give a Citation to 
the Defender at one and the ſame Time, for both firſt and 
ſecond Diets of Compearance. 
Theſe two Citations were introduced in favours. of Defen- 
ders, that he might come prepared with his Defences; and 


becauſe Citations were ſometimes given in ſo clandeſtine a 
Manner, that ſometimes they did not at all come to the 
Knowledge of the Defender; and therefore, for their greater 
Security, two different Citations were appointed, that no un- 


due Advantage might be taken of them, by Decreets paſſing 


in Abſence, but that Defenders might come prepared with 
their Defences, and to attend to the Purſuer's leading his 
Proof in ſupport of his Libel, and before theſe two Citations 
were given, no Act of Litiſconteſtation could be pronounced 
in the Cauſe. 


Bur then, at the ſame time, afcer the Elapſe of the Diet of 
Compearance, upon the firſt Citation, the Defender was un- 


derſtood to be in Court, and accordingly the ſecond Citation 


was not in all Caſes neceflary ; but where the Purſuer could 


inſtantly inſtruct his Libel by Writ, Decreet could follow. upon 
the firſt Citation, without any Neceſſity of a ſecond. This 


is clearly laid down by Lord air in his Inſtitutions, ib. 4. 


tit. 38. $ 30. His Words are: * Formerly Summonſes were 


continued, and Act and Letter granted for a ſecond Cita- 
« tion, till by Cap. 6. Parl. 1672, it was appointed, that, in- 
« ſtead thereof, there ſhould be two Diets in all Summonſes, 
« which before uſed to be continued; Summonſes were not 
* to be continued, which were inſtantly proven by Writ; 


but if they were to be proven by Witneſſes, or Oath of 


Party, they were to be continued, and ſo required two 


Citations.“ And the fame Thing is laid down by Sir Tho- 
mas Hope, in his Minor Practicks, tit. 1. $ 4. ** Theſe Sum- 


* monles require Citation, when the Libel requires Proba- 
„tion, and the ſame is not uſed inſtantly at the Bar; bur 
3 where 


6 
% where the Libel is inſtantly proven by Writing, the faid 
« Libel and Summons need no Continuation.” 

Upon the Authority of theſe two learned Authors, the Re- 
ſpondent may take it upon him to affirm, that before the Su- 
tute 1672, it was not neceſſary to get an Act of Continuation, 
and to raiſe a ſecond Summons, where the Libel could be 
inſtantly inſtructed by Writ ; and as no further Alteration was 
introduced by the Statute 1672, than that in order to pre- 
vent Delays and Expence to the Lieges, that in the Caſes 
where two Summonſes were formerly neceſſary, the Summons 
ſhall contain two ſeveral Warrants for citing the Defenders at 
two ſeveral Times, and ro two diſtin Diets and Days of 
Compearance ; and by the Statute 1693, the Citation to both 
Diets was to be given at one and the ſame Time; ſo the Re- 
ſpondent apprehends, that where the Summons can be in- 
ſtantly inſtructed by Writ, it is not at this Day neceſlary, 
that the Summons ſhould contain two different Diets, but 


Decreet may be properly pronounced in ſuch Caſes upon a 


Summons, though containing one Diet only. It is clear, 
upon the Authority of Lord Hair and Sir Thomas Hope, that 
before the Statute 1672, a ſecond Summons was in theſe Caſes 
not neceſlary; and there is certainly nothing in neither of 
the before mentioned Statutes, that has made two Diets ne- 
ceſſary, in the Caſes where one Citation was formerly only re- 

uired; on the contrary, both theſe Statutes were introduced 
in favour of Purſuers, that Cauſes might be conducted with 


leſs Expence and leſs Delays, than was occaſioned by the for- 


mer Procedure. 

To apply theſe Obſervations to the Point in Iſſue, your 
Lordſhips will obſerve, that the Grounds of an Adjudication 
muſt be clear and liquid; the Debt muſt be previouſly con- 
ſtituted and inſtructed by Writ: So that an Adjudication 1s 
clearly in the Caſe of thoſe Actions, where the Purſuer can 
inſtantly inſtruct his Libel by Writ, and conſequently two 
Diets in a Summons of Adjudication, would not be neceffary, 

were 
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were it not on account of this Circumſtance, that by the 
Statute 1672, an Alternative is introduced in favours of the 
Debitor, by which he can avoid a total Adjudication of his 
Lands, by giving off a Part, effeiring to the Debt. And as 
the Value of the Lands muſt be aſcertained, and which can 


only be done by a Proof, ſo an Adjudication under theſe Cir- 


cumſtances would, by the former Practice, require two Sum- 
monſes and Citations, and now mult have two Diets of Com- 
pearance. | 

But at the ſame time it is evident, that this can only hold 
with reſpect to the firſt Adjudication, where the Defender is 
intitled to take a Day to produce a Progreſs, purge Incum- 
brances, and to give off Lands effeiring ro the Debt; and for 
that Purpoſe, to bring a Proof of the Value; but it cannot ap- 
ply to the Caſe of a ſecond Adjudication; for, after one De- 
creet of Adjudication is ohtained againſt the Debitor, he has 
it not thereafter in his Power to lay hold of the Alternative 
given him by the Statute; he cannot pretend to give oft Lands 
elleiring to the Debt, but the Creditor is intitled to obtain an 
Adjudication of the Debitor's whole Lands; yea, the Debitor 
cannot, in the Caſe of a ſecond Adjudication, propone any 
Defence whatever againſt the Action, he cannot even object 
to the Debt for which the Adjudication is led: And thus, in 
Practice, when a ſecond Summons of Adjudication is called by 
the Clerks in the Outer-houſe, the Defender is not fo much 
as allowed the common Privilege of having a Lawyer marked 
for him. It muſt paſs as in Abſence, it muſt go to the Regula- 


| tion-roll, and when called before the Lord Ordinary, the Defen- 


der cannot open his Mouth, or propone a ſingle Defence againſt 
the Action ; the Purſuer is intitled to have his Decreet, that 
ſo he may come in par; paſſu with the firſt Adjudger ; and, if 
the Debitor has any Defences, either againſt the Ground of 
Debt, or the Formalities of the Summons and Executions, 
the ſame are all reſerved entire to him contra executionem. | 
There- 


= 
Therefore, there can be no doubt, that a ſecond Summer; 
of Adjudication is preciſely in the Caſe of theſe AQtong, 
where the Purſuer inſtantly inſtructs his Libel by Writ, ag 
where no Act of Litiſconteſtation is neceſſary to ſupport the 
Libel; and therefore, there can be no doubt, that, if Adjudi- 
cations had exiſted before the Act 1672, no ſecond Sum— 
mons would have been neceſſary, in the Caſe of a ſecond 
"Adjudication; and, for the ſame Reaſon, there is, in ſuch 
Caſes, no Neceſſity now for a ſecond Diet. And indeed it 
-would, with Submiſſion, appear highly ridiculous, to make 
two Citations, or two Diets neceſſary, where, after all, the 
Defender is not allowed to open his Mouth, however ſolid his 


Objections to the Debt might be. It is indeed neceſſary, that 


the Defender be brought into Court, becauſe no Action can 
proceed without a Defender: And thus it is, that even in an 
' Adjudication, proceeding. upon a Decreet, cognitions cauſa, 
where, properly ſpeaking, there is no real Defender, yet {till 
the Heir renouncing muſt be called, dicis cauſa ; but as the 
Defender was truly in Court after the Diet of Compearance 
upon the firſt Summons, and for the ſame Reaſon is now in 
Court, after the Elapſe of the firſt Diet of Compearance; ſo, 
with Submiſſion, it muſt appear idle, to uſe either a ſecond 
Citation, or a ſecond Diet againſt a Defender, who, though 
in Court, can make no Defence. The Reaſon of giving two 
Citations, or two Diets, is ſet forth in the Preamble of the 
Statute 1672, viz. That Defenders ſhould not be prejudged 
"46 of the Benefit and Means, whereby they may be the better 
* certiorate, and have Time to deliberate and prepare them: 
« ſelves for their Defence.” But when a Defender is in 
Court, after the Elapſe of the firſt Diet, it would ſurely be in 
vain to give him a ſecond Citation, or a ſecond Diet, in o- 
der to prepare him for his Defence, when at the fame time 
he is not allowed to make any Defence whatever; and 
the Reſpondent is informed, that it has accordingly been the 
Practice of ſome of the moſt able Writers about the Houle, 
not 
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not to inſert a ſecond Diet in i whoa Summons of Adjudi- 
cation. es 

If therefore a ſecond Diet in a ſecond Adjudication was un- 
neceſſary, the Reſpondent apprehends, that, as upon the E- 
lapſe of the firſt Diet, your Lordſhips can diſpenſe with the 
ſecond Diet, and allow the Summons to be called, and De- 
creet to go out, without abiding the running of the ſecond 
Diet, when otherwiſe the Purſuer cannot come within Yeat 
and Day of a former Adjudication. This is a Relief, which 
the Purſuer is in Equity intitled to; and it does not appear, 
that there can lie any Objection in Law againſt giving ſuch 
Relief, as it is doing no more, than diſperſing with a Step of 
Procedure, which was altogether unneceſſary. If the Defen- 
der is in Court, upon the Elapſe of the fitſt Diet; and if one 
Diet was ſufficient ; and if he could have come within Tear and 
Day of the firſt Adjudication, ſuppoſing a ſecond Diet had not 


been inſert, your Lordſhips furely will not cut the Reſpondent 


out of that Preference he otherwiſe would have got, for no 
other Reaſon, bur becauſe he had put into his Suntmons two 
Diets of Compearance, one of which was altogether unneceſſary. 
The Reſpondent is informed, that it has accordingly been the 
Practice of the Court in ſuch Caſes, to diſpenſe with the ſe- 
cond Diet, upon the Application of the Purſuer. One In- 
ſtance was mentioned, where it was fo decided by your Lord- 
ſhips, and the Judgment was produced, when this Queſtion 
was formerly under your Conſideration, viz. the Cafe of John 
Newall of Barſteoch, againſt Alexander Macclamroch, decided 

the 2d of Augiſt 1758. | 
The Reſpondent has likewiſe been informed, that ſundry 
other Inſtarices have occurred, where the ſame judgment has 
been given by your Lordſhips upon tlie like Application ; bur, 
as the Judgments are not contained in any of the printed Col- 
lections of Deciſions, ſo the Reſpondent being limited in 
point of Time, for giving in theſe Anſwers, could not make a 
Search into the Records, to find out the Decreets, in 4 
C theſe 


IO 
theſe Judgments are 2 but it is highly probable, 
that ſome of theſe Caſes will be remembred by ſome of your 
Lordſhips. . 

And indeed it in ſome Meaſure becomes neceſſary that the 
ſecond Diet in a ſecond Adjudication ſhould be diſpenſed with, 
becauſe otherways Caſes may occur, where, notwithſtanding of 
the utmoſt Diligence of the Creditor, the ſecond Adjudger 
will not be able to obtain his Decreet within the Year. Thus, 
for Example, ſuppoſe that a Decreet of Adjudication is pro- 
nounced againſt the Heir of the Debitor upon the 12th of No- 
vember, that another Creditor gets Intelligence of it immedi- 
ately, and furthwith raiſes a general Charge, which being up- 
on ſixty Days, muſt run to about the 12th of January, then 
a Summons of Conſtitution is brought, which being upon 60 


and 15 Days, muſt run to the 28th of June; then Decreet 


is extracted about the roth of 7uly ; then a ſpecial Charge is 
raiſed, which being upon 60 Days, muſt run to about the 8th 
of September ; and uuleſs the ſecond Diet in the Adjudication 
is diſpenſed with, it is impoſſible that the ſecond Adjudger 
can get his Decreet within the Year; but he will be cut 
aut of his Preference notwithſtanding he did not Joſe a ſingle 
Day, but was in curſu from the Moment the firſt Decrcet of 
Adjudication was pronounced. 

The Reſpondent ſhall not pretend to follow the Petitioner 
in all the Learning thrown out in the Petition, from the Laws 
of the Twelve Tables, from the Novells of Juſtinian, and Lord 
Sair's Inſtitutions, Oc. The Tendency of the whole is to 
ſhow, that Judgment cannot be pronounced againſt any Party, 
until he is ſtated in Court. The Reſpondent does admit the 
Propoſition to be juſt, bur at the fame time it does not in the 
leaſt hurt the Reſpondent's Argument; for, upon Elapſe of 
the firſt Diet, the Defender is in Court; and the Reſpondent 
hopes he has ſhown, to your Lordſhips Satisfaction, that, in 
the Caſe of a ſecond Adjudication, a ſecond Diet is unneceſ- 


fary, and therefore, when it is put into the Summons, it ought 
| to 


i . | = 
to be diſpenſed with, ak the Creditor cannot otherwiſe 
come within Year and Day of the firſt Adjudger. 
It is faid in the Petition, that the Law has given an Alter- 
native to the Debitor, that, if he thinks fir, he may produce 
| 2 Progreſs, and prevent more of the Eſtate from being affect- 
ed than anſwers the Extent of the Debt; and that it would 
be hard to deprive him of this Alternative, by aſſigning him 
| fewer Diets than uſual, for his Compearance. 
* To this it is anſwered, that the Obſervation will not at all 
apply to the preſent Caſe; for, in the Caſe of a ſecond Adju- 
| dication, the Defender has no Alternative, in his Option, 
nor can be allowed ro make any Defence whatever againſt 
the Action, but all his Defences are reſerved contra execu* 
F HO0NeM, . 
It is ſaid in the Petition, that by your Lordſhips Act of Se- 
derunt 1672, all Summonſes ſhould be given upon twenty-one 
| Days Warning, for the firſt Diet, and ſix Days Warning for 
the ſecond, except certain privileged Actions therein mention- 
ed; but that Summonſes of Adjudication are not mentioned 
| among any of thoſe that are privileged ; and from thence the 
| Petitioner concludes, that a Summons of Adjudication is not 


W privileged, and has no Title to paſs upon one Diet. 


But, in the firſt place, your Lordſhips wil! obſerve, that 
that Act of Sederunt makes no Mention of what Summonſes 
| paſs upon one Diet; that Matter is not determined by the 
Act of Sederunt, but is left to be governed by the former 
| Law and Practice. The Act of Sederunt was only intended 
| to correct an Abuſe that had crept in, of procnring Sum- 
| monſes by ſpecial Deliverance of the Court, upon a ſhort- 
er indicie than twenty-one Days for the firſt Diet; and 
| therefore the Act of Sederunt declares, that all Summonſes. 
| ſal] come in upon twenty-one Days Warning, except certain 
| privileged Summonſes therein mentioned, which are to come 
m upon a ſhorter Time than twenty-one Days for the firſt 
Diet. But, | 

| Zo, 
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2d, It is truly curious in the Petitioner to found any Ar. 
gument upon Summonſes of Adjudication not being therein 
mentioned as privileged. It would be more extraordinary if 
they had been mentioned; and, upon comparing the Date of 
the Act of Sederunt with the Date of the Act of Parliament, 


a good Reaſon will occur why they could not be mentioned; 


for, at the Date of the Act of Sederunt, Adjudications did 
not exiſt. The Act of Sederunt is dated in June 1672, and 
the Act anent Adjudications was only made in September there- 
after, | 

As to the Deciſion mentioned in the Petition, in the Cauſe, 
Mr. Campbell of Glenure, and the other Adjudgers, upon the 
Eſtate. of Appin, it is toto culo different from the preſent, 
The Reſpondent hopes he has ſatisfied your Lordſhips, that 
a ſecond Adjudication need not have two Diets ; and there- 
fore when the Summons contains two Diets, it may very pro- 
perly be diſpenſed with. Burt there ſurely can be no room for 
ſuppoſing, that a Declarator of Redemption of a Wadker, 
which was the Caſe there, ought to pals upon one Diet; and 
ſo ir could not be inrolled till both Diets were elapſed. 

It was ſaid for the Petitioner, that there is no Reaſon for 
diſpenſing with the ſecond Diet, becauſe Mr. Hamilton knew of 
the Petitioner's Adjudication the Moment it was pronounced, 
as the Doer for the common Debitor was likewiſe Doer for 
Mr, Hamilton ; and therefore it was owing to his own Negli- 

ence that both Diets were not run. 

Bur, in the „rt place, as the Reſpondent hopes he has fa- 
tisfied your Lordſhips, that, as there is no Occaſion for a ſe- 
cond Diet, ſo he apprehends, that, upon the Elapſe of the 
firſt, he is intitled to demand Decreet. Bur, 

24o, The Reſpondent cannot accuſe himſelf of any undue 
Delay; for although the Doer of the common Debitor was 
likewiſe Mr. Hamilton's Deer, yet the Doer did not know for 
ſome Time that Mr. Hamilton was a Creditor of Mr. Call- 


cars, and as ſoon as Mr. Hamilton was informed of the Adju- 
dication, 
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dication, he wrote to London ſor his Bond; but, on account 
of che Accident of the Gentleman being dead, into whoſe 
Hands it had been put, it was ſome Time before it could be 
found ; as ſoon it came to hand, a ſpecial Charge was raiſed 
about the Beginning of December, the Days of which were not 
run till the Month of February, and, as the Adjudication was 


& upon fixty Days, it could have made no Difference, whether 


it was raiſed in February, or in the Beginning of April; in 
either of theſe Caſes, the firſt Diet of Compearance could not 
dc earlier than the 12th of June. 

E [nfinuations are made in the Petition, as if Mr. Hamil- 
dos Adjudication was a colluſive Step of Diligence, led for 
the Behoof of the Bankrupr, and intended to cover and pro- 
tect his Eſtate from the Diligence of his lawful Creditors. 

| But theſe Things are not hyus loci, All Defences are 
| reſerved contra executionem, and it will {till be entire for the 
| Petitioner, to ſhow that Mr. Hamilton's Adjudication is led 
for the Behoof of the Bankrupt, or that the Debt upon which 
it is deduced is fatisfied and paid. At the fame time, as 
theſe Reflexions were foreign to the Point now in iſſue, the 
Inſinuation is indecent, and ought to have been ſpared : 
$ Theſe things were, no doubt, thrown out with a View to 
| create Impreſſions ; but the Reſpondent is not afraid that your 
| Lordſhips will ever be impreſſed with Reflexions of this kind, 
| when foreign co the Cauſe, and not ſupported by Evidence; 
and the Reſpondent hopes, that his Character will put him 
above all Suſpicions of entering into any Scheme to defraud 
any Man's juſt and lawful Creditors. 


In reſhe4 whereof, &c. 
Jp 5 RO. MAC QUEEN. 
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